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ARE YOU ENTITLED TO COMPENSATION FOR LEGAL
COSTS AND HURT FEELINGS IN A CASE OF UNFAIR
LABOUR PRACTICE?

Does a disciplinary enquiry fall within the definition of an “unfair labour practice”? And if so, if
such an enquiry was instituted without merit or cause, are you entitled to compensation in the
form of a solatium (a legal term for a payment made to a victim as compensation for injured
feelings or emotional pain) and legal costs?

By: Lizel van Deventer and Magdeleen Grundlingh 
Director and Candidate Attorney: Gerrie Ebersöhn Attorneys Inc

These are the questions the Labour Court recently

had to answer in the Laubscher* case.

In this case, Laubscher’s employer served him with

a notice to attend an enquiry in terms of Section

188A of the Labour Relations Act 66 of 1995 (LRA),

that is an enquiry by an appointed arbitrator. 

Before the hearing was to take place, Laubscher

requested certain further particulars to the

allegations made. The employer did not provide the

particulars and the disciplinary enquiry was

continuously postponed until it was eventually

withdrawn.

Unfair labour practice dispute

Laubscher then referred an unfair labour practice

dispute to the relevant Bargaining Council. He

sought compensation in the form of a solatium for

the unfair labour practice he was subjected to, as

well as reimbursement of his costs incurred in

defending the charges levied against him.  

In terms of Section 186(2)(b) of the LRA an ‘Unfair

labour practice’ is described as “any unfair act or

omission that arises between an employer and an

employee involving the unfair suspension of an

employee or any other unfair disciplinary action

short of dismissal in respect of an employee”. 

After considering the evidence and decisions made

in other similar court cases, the Court held that for

the conduct of the employer to fall within the

ambit of Section 186(2)(b), disciplinary action short

of a dismissal must be disciplinary both in nature

and intent. 

LEGALLEGAL

A legal term for a  

payment made to

a victim as

compensation for

injured feelings or

emotional pain.

Solatium



Action is 'disciplinary' if it is aimed at correcting

errant behaviour (misconduct), for which the

employee is responsible.

The Court further noted that the mere decision by

an employer to convene a disciplinary enquiry does

not fall within the definition of an unfair labour

practice, and disciplinary action must be instituted

against an employee before they can refer a

dispute relating to disciplinary action short of

dismissal.

In Laubscher’s case, disciplinary action was
taken and then the charges were withdrawn. 

Due to the fact that the disciplinary charges were

levied against Laubscher, and Laubscher’s

employer provided him with a notice to attend a

disciplinary hearing, the Court was satisfied that the

conduct of Laubscher was disciplinary in both

‘nature’ and ‘intent’, and therefore constituted

‘disciplinary action short of dismissal’ as envisioned

by Section 186(2)(b) of the LRA.

In dealing with the question of whether Laubscher

was entitled to compensation in the form of a

solatium, as well as the legal cost incurred by him

in defending the charges levied against him, the

Court noted that he was a career diplomat and

spent almost his entire working career in service of

his employer. He had some 30 months to go to

retirement when he was subjected to this

disciplinary action. He suffered a great degree of

humiliation, loss of dignity and reputational

damages – all at the tail-end of his career. 

The Court held that it was clear that Laubscher

suffered damages and that he was entitled to be

compensated for such damages as he was put

through an ordeal which was uncalled for.

In terms of ARB Electrical Wholesalers (Pty) Ltd vs

Hibert [2015] II BLLR (LAC), the Court confirmed that

the compensatory relief, in this instance, is a

monetary relief for injured feelings and humiliation.

Laubscher was awarded six month's salary as

solatium. 

Disciplinary action short of dismissal is only one of

the many forms of unfair labour practices. If you

have been subjected to an unfair labour practice,

contact MISA to assist you in resolving your dispute.

See the full details of the case here
http://www.saflii.org/za/cases/ZALCJHB/2020/103.html

*Laubscher v General Public Service Sectoral Bargaining

Council and Others [2020] 10 BLLR 1053 (LC)



“I have had various interactions with MIBCO in the

past, understand the intricacies of the Council and

am, of course, well-versed in the many aspects of

negotiations and agreements,” says Nava.

Nava has also been a member of MISA for 25 years,

where she has been a campaigner for the

advancement of women in the industry and a

staunch activist against gender-based violence.

“These two topics have always been close to my

heart and will continue to be,” declares Nava.  

While Nava’s busy schedule leaves limited time, she

makes a point of visiting the gym as often as she

can. “I used to be a runner,” she says, “but now I do

anything from water aerobics to Zumba dance

classes to Yoga and Pilates. I find that my body

craves exercise and I feel much better for it.”

“MISA is proud to have someone of Nava’s stature to

steer the workings of MIBCO for the next three years

and we wish her all of the best,” say Martlé Keyter

and Hermann Köstens, joint CEOs of MISA.

“Career opportunities were limited at the time I

completed school and I thought of either joining

the then police force, or pursuing a career in

psychiatric nursing," says Nava. That was forty years

ago, and Nava’s “temporary arrangement” has very

much become a highly successful career spanning

four decades! 

During this time, Nava has climbed the corporate

ladder to where she now manages the HR and

salary functions of six dealerships in KwaZulu-Natal. 

“I have very much enjoyed my time in the
motor industry,” says Nava and, while her work
has been (and still is) demanding, she thrives on
challenges and has never shied away from any
obstacles.    

Nava’s next challenge is that of President of MIBCO.

With her vast experience and past dealings with

MIBCO matters, one would be hard-pressed to find

someone more suitable for the task. 

NAVA IS THE PERFECT
CANDIDATE FOR MIBCO
PRESIDENT 

What was to be a “temporary arrangement” as a workshop receptionist at a motor dealership,
turned out to be a lifelong career in the motor industry for Nava Annamalay, HR and Salary
Administrator at Barloworld and recently appointed Motor Industry Bargaining Council (MIBCO)
President. 

PEOPLEPEOPLE

Nava Annamalay has been appointed
as President of the Motor Industry
Bargaining Council (MIBCO). We get
some insight into this dynamic
industry stalwart, who has been a
MISA member for 25 years. 



While others may opt for the route of formal

studies or short courses, some may seek other

forms of development towards general or

specific goals. If formal studies are not the route

you wish to embark on, you may seek either a

coach or a mentor to help you advance towards

your goals. As much as the terms “coaching”

and “mentoring” are often used

interchangeably, there are, in fact, some quite

distinct differences between the two. 

Let us break it down for you in order to help you

discern what it is that you may need to help you

get to where you aim to be.

As we get well on our way into 2021, you may find yourself reflecting on your development
goals and other ways in which to improve your life moving forward. 

TO BE COACHED OR MENTORED, IS THERE A
DIFFERENCE? 

By: Thandeka Phiri, National Training Manager, MISA

TRAININGTRAINING



Coaching

The role of a coach is to support you to improve

performance in the shorter run. Coaching is

performance-driven and usually entails short-term

goals that are actively worked towards so as to

achieve a specific aim. The aim of coaching is to

help the employee or person who is coached to

learn and help them to find the way forward

through unlocking the employee’s potential to

maximise their own performance. 

The coach’s guidance never stretches beyond

helping the worker develop the desired or required

skill. In coaching, the development process is

evaluated in order to measure the progression,

therefore it is largely performance driven. For this

reason, coaching can be conducted by one’s

manager or supervisor. 

Coaching is a replicable process meant to bridge a

specific skills gap with the intention of improving

individual or companywide performance. As such,

the content used for coaching is usually general

and reusable.

Mentoring

A mentor is a trusted advisor who keeps the

person’s best interests in mind as they advise them

while modelling positive behaviours. 

The mentor provides motivation, guidance,

emotional support and insight into a particular field

in which they are experienced. A mentorship

relationship is usually a longer-term relationship

which can be focused on either the professional or

personal aspects of the mentee’s life. At times, they

may be focused on both. 

Mentorship is development-driven, focused on

opening the mentee’s horizons through

commitment to learning goals. However, as

mentoring is not evaluated formally, therefore, it is

not recommended that one’s supervisor or

manager should be their mentor. 

A mentorship programme is highly specialised in

order to meet the mentee’s specific needs as well as

challenges which may not necessarily be

connected to their workplace performance. 

Mentorship may have the added benefits of

improving one’s network and making new

connections on either a professional or personal

level. The mentorship process is largely driven by

the mentee based on the goals that they are

working on.

Therefore, if an organisation is looking to sharpen

specific skills, or address skills or performance gaps

e.g. complaints about new managers or middle

management being inexperienced or not up to par,

a coaching program might be a better fit to provide

a standardised, replicable training. 

But where the organisation seeks to generally

improve performance, culture, knowledge transfers

and speed of career development, mentoring will

be the best course. Mentorship relationships, as they

are personal to each mentee’s needs, will best

accomplish this.

Coaching vs mentoring

Although a coach does not need to be an expert in

your field, they do need to focus on you and in

helping you to unlock your potential. They must

believe that you have the answers to your

challenges and that with guidance you will be able

to overcome them. Coaching can be done on an

individual or group level (peers, colleagues or

superiors). The person you choose needs to be

results-driven and oriented, with a good track

record. 

On the other hand, choosing a mentor might not

be as easy, because you need someone you “fit”

with, someone whom you are comfortable with.

This needs to be a person who listens and hears

you, someone you feel comfortable with and feel 

secure following their advice, but more importantly

it needs to be someone who will add value to your

learning and development journey. 

The mentor will need to be a person who will give

you good, honest, helpful and constructive

feedback, who will help you to successfully step out

of your comfort zone.

Taking into account that this will be a long-term

relationship, which is more personal, it is worth it to

take the time to find the right mentor.

Both mentors and coaches have much to offer.

Therefore, whichever path you decide to embark

upon, enjoy the investment in yourself as you move

towards obtaining your goals.

This article contains information from an article by Durham Saranne: Management and Leadership, Difference between

Coaching and Mentoring.

Choosing a coach or mentor



With our hectic lifestyles we often find ourselves battling to focus on one
task at hand.

Take breaks

We know that you are very busy, but taking

frequent breaks is not a whim or a pretext to

stop working: it is, on the contrary, a way to

ensure concentration and the flow of creativity . 

Every hour, get up from your workplace, do

stretches, walk, have a coffee. You will resume

your tasks more charged with energy.

Do the most important thing first

Leaving the most important tasks for last is a

terrible habit: at the end of the day you are tired,

you feel less creative. 

Try to start your workday doing creative work, or

solving tasks that require a high load of

concentration.

HOW TO INCREASE YOUR FOCUS TO THE
TASK AT HAND

SKILLSSKILLS

This can negatively influence our productivity

and the quality of work, affect our physical and

psychological well-being, and it produces stress

and prevents you from making the most of

every moment.

How can you regain focus? Here are some

simple techniques from Entrepreneur that will

make a huge difference in your ability to

concentrate.

Do one thing at a time

Forget about multitasking. Multitasking is

overrated. Doing several things at the same

time does not make you a more efficient and

productive person; on the contrary, it scatters

your mind, stresses you out, and prevents you

from doing your best in every task. 

Make a list of things to do for the day: start with

the most difficult and end with the simplest.

Make it a point not to start one until you've

completed the previous one.





Insure for the retail value of the car - Ideally, you want to be in a situation where your insurance

can replace ‘like for like’ and avoid being paid out less than the value of your vehicle. Essentially,

retail value is the price at which a car dealer will sell a vehicle to you. Market value is the average

of the difference in price between retail value and its trade-in value, in other words what you

could expect to receive from a dealer if you were to trade the vehicle in. Always ensure your

vehicle at retail value. 

The Average Formula - If you are under-insured in the event of a loss, the insurer will assume

that you have elected to carry a portion of the risk yourself. As a result, you may find yourself in a

situation where you are paid partially for a loss at claims stage due to the average formula being

applied. It means that if your property is under-insured by 40%, for example, then you may only

be paid 60% of your claim, regardless of whether it is a partial or total loss.

 News from Aon 

 Insurance 101 : Understanding insurance lingo 

Taking out insurance of any kind is not an undertaking that should be taken lightly. After all,

making sure that your most hard-earned possessions are covered in the event of accidental

damage or loss is no small matter. 

Many people try and navigate their insurance needs on their own, which can be a tricky process

where flaws are only revealed at claims stage. “Unless you have the time, skill and insurance

knowledge to do thorough research of your own, you should seek professional insurance broking

advice because comparing product benefits, technical specifications, terms of cover and pricing

simply isn’t straightforward. By choosing to deal with an insurer directly, you effectively assume the

role of your own advisor, usually without the necessary specialised knowledge or the benefits of a

long-standing business relationship with underwriters,” says Mandy Barrett of Aon South Africa, a

leading global professional services firm and insurance broker. 

“The advice and guidance of an expert broker will be invaluable in helping you decipher the

insurance lingo, and they will do a thorough needs analysis at the outset to ensure that your cover is

tailored to your specific requirements and circumstances. Your broker will also point out any

potential pitfalls or conditions of cover to ensure that you’re not left wanting when it comes to

claims time. It’s in your best interests to get professional, qualified advice and get your valuable

assets from your car to your home and everything in-between, insured correctly from the outset, to

avoid the inevitable costs of hindsight,” explains Mandy. 

When obtaining an insurance quote, it may seem like you’re drowning in an alphabet soup of

terminology, but once you understand the key terms and why they are so important, it all becomes

a lot clearer. Aon provides an overview of some of the most common, and important insurance

terms that you may encounter in your insurance dealings: 



Credit Shortfall Insurance – An often, overlooked risk is that of a credit shortfall on a financed

vehicle. This typically arises when a vehicle is written off in the first two years of signing a finance

agreement to purchase a new car. Accrued interest on the loan within the first few years may

very well mean that your insured value of your vehicle could actually be less than your

outstanding debt to the bank. If you don’t have credit shortfall cover to settle this amount, you

will be liable for the shortfall between what’s owed to the bank, and your insurance settlement

which does not cover you for the interest. 

All Risks Cover – Household contents cover is usually applicable to items that stay within your

home. As soon as an item is taken outside of your home such as jewellery smartphones, laptops,

sports equipment, designer sunglasses or luggage, these items are no longer covered. It is

pertinent to specify these items that may ‘travel’ with you under the ‘All Risks’ section of your

household contents policy. 

Excess – In most insurance policies a claim is subject to the payment of an ‘excess’ (sometimes

also called a ‘deductible’), which refers to the first portion of the claim that you are responsible

for. In the insurance world, it translates into you taking on a portion of the financial risk that

affects your insurance premium whether it is a fixed amount or a percentage of the claim. Be

very wary of taking the lowest premium as the bite is often in the high excess structure – in

some instances this can be as much as 25% of the insured value or a fixed fee - whichever is the

greater. If you consider a claim value of R100 000, the excess at 25% would be R25 000 – very

few people have that kind of spare cash around to cover their excess payment. Taking excess

waiver cover could also be an alternative option to consider. Make sure to discuss your excess

options with your broker. 

Wear and tear - wear and tear and other maintenance related losses are one of the key reasons

for a claim being rejected or the settlement being less than expected. Remember that

insurance is there to cover sudden, unforeseen circumstances which result in loss and/or

damage and does not cover damage as a result of negligence or wear and tear. Examples of

wear and tear include rising damp around your house, water leaks that could lead to major

structural issues on your home, making regular maintenance on your home, a must. 

Safety measures – Your insurance cover may be subject to certain security measures that need

to be in place, such as burglar bars on all opening doors and windows, a tracking device on your

vehicle or arming your alarm system when stepping out. The last one becomes a bit tricky

during load shedding, making it crucial to confirm with your insurer whether your cover will be

in place if a crime occurs during load shedding. 

“Interrogating the terms and exclusions that are applied to your insurance, is a task best undertaken

with the aid and support of an experienced broker by your side. An expert broker can add

tremendous value in the advice process and guide you towards a thorough understanding of the

terms and conditions of your cover, making sure that you are not compromised or prejudiced by

unreasonable limitations on the cover. 

A broker would always point out terms in a policy that applies onerous or unreasonable limitations,

that will go a long way to ensure that you have no surprises waiting for you at claims stage,”

concludes Mandy. 



Make lists

Lists are very useful if you can’t stop procrastinating,

because they help us deal with at least two of the

three factors that cause procrastination: risk-

aversion and rewards.

Making a list feels like you’re doing something and

is the first step to actually doing. It also reduces the

risk that you’ll forget to do something. Lists should

be concrete, granular, and doable. The first item on

your list should be something you can glance at

and immediately do. Thereafter, the other items

should follow until you have completed them all.

Reward yourself

Offering rewards to yourself may just be what you

need to get that task done. The prospect of a good

cup of coffee or ten-minute break may just be what

you need to get going.

HOW TO STOP PUTTING THINGS OFF AND GETTING
THEM DONE

We all have tasks that we have to do, but often we tend to put them aside in favour of more
pleasant and interesting undertakings. But with some planning and action you can stop putting
off that thing you need to do and get it done today. Here’s how:

MOTIVATIONMOTIVATION

Since you aren’t likely to be procrastinating

something you could do in less than three

minutes, you have no reason to fear the successful

completion of your project.

Next time aim for five, then ten minutes and

before you know it, the task is done!

Do it for three minutes

You can endure any unpleasant task for just

three minutes, right?




